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APPELLATE INJUNCTIVE RELIEF. 



Section 6320 of the Code provides that "when a circuit or cor- 
poration court having Chancery jurisdiction, or a judge thereof, 
shall refuse to award an injunction, or having awarded a tem- 
porary injunction, dissolves or refuses to enlarge the same, a 
copy of the proceedings in court, and the original papers pre- 
sented to the judge in vacation, with any orders entered in the 
proceedings, may be presented to a judge of the Supreme Court 
of Appeals, who may thereupon either award an injunction, or 
reinstate the injunction dissolved, or enlarge the injunction." 

Section 6321 provides that "every order, awarding an injunc- 
tion, made under the two preceding sections, shall be directed to 
the clerk of such court as has jurisdiction under § 6318 and the 
proceedings thereupon shall be as if the order had been made by 
such court, or judge thereof." 

Section 6319 provides that "every judge of a circuit or cor- 
poration court or of a city court having Chancery jurisdiction, 
shall have a general jurisdiction in awarding injunctions, whether 
judgment or proceeding enjoined be in or out of his circuit or 
city, or the party against whose proceedings the injunction be 
asked resides in or out of the same.'' 

Section 6318 to which reference is made, merely provides the 
jurisdiction and venue. 

Section 6317, amongst other things not material to the point 
in question, provides that "From any order dissolving such in- 
junction or refusing to grant a further injunction there shall be 
no appeal; but this section shall not prevent either party from 
applying to a judge of the Supreme Court of Appeals for an in- 
junction as provided in § 6320 who may award an injunction in 
accordance with that section." 

These quotations substantially present the statutory regula- 
tions for the issuance and control of injunctions in Virginia, 
mindful of course of § 6321 providing disposition of the Appel- 
late Judge's order. 

The trial court refused to extend a preliminary injunction and 
proceeded to enter an order "that not only dissolved an injunc- 
tion but dismissed the plaintiff's bill ; awarded costs * * * as 
if no injunction had been granted." Under the authority of 
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Neblett v. Shackleton, 111 Va. 707, 69 S. E. 946; 16 Va. Law 
Reg. 853 "this is a final decree and may be appealed from not- 
withstanding this section" (sic. § 6317). See also French v. 
Chapin, 118 Va. 117, 121 (1915). 

But, is this right to appeal exclusive so that "a judge of the 
Supreme Court of Appeals * * * may not reinstate the in- 
junction dissolved? In other words, must the direct, prompt, 
economical and simple method of review provided by § 6320 be 
interpreted to its death in favor of the costly, lengthy and unsat- 
isfactory method of appeal? With great respect for those hold- 
ing a contrary view, the liberty is taken of suggesting that a 
judge of the Supreme Court not only may, but in duty bound 
should, "reinstate the injunction so dissolved," and thereby ob- 
viate an expensive appeal. 

This is the literal meaning and fair interpretation of the words 
of the statute. Certainly the words of § 6317 that "from any or- 
der dissolving such injunction or refusing to grant a further in- 
junction there shall be no appeal; but this section shall not pre- 
vent either party from applying to a judge of the Supreme Court 
of Appeals for an injunction, as provided in § 6320, who may 
award an injunction in accordance with that section", appear to 
justify the conviction. They would not seem to imply that an 
appeal was an exclusive, though it may be by judicial construc- 
tion an additional and concurrent remedy. 

There Is a Pending Cause. 
The first objection to action under § 6320 is that the cause hav- 
ing been dismissed from the docket by the trial court, there is 
no pending cause in which the order of the Judge of the Supreme 
Court of Appeals may be entered. This is answered by § 6328 
which reads, "Where an injunction is wholly dissolved, the bill 
shall stand dismissed of course with costs, unless sufficient cause 
be shown against such dismission at the next term of the court 
after the dissolution. The Clerk of the Court shall enter such 
dismission on the last day of said term" It becomes obvious 
that there is a pending cause for the reason that the statute ex- 
pressly stipulates that the order cannot be entered until the last 
day of the term after the one in which the decree was authorised, 
if one may so describe it. Reasons for this postponement, be- 
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sides the very obvious one of giving time to present the record 
to a Judge of the Supreme Court, will presently be given. More- 
over, the bill does not stand dismissed eo instanti, but "at the next 
term of the court after the dissolution" and not then if" "suffi- 
cient cause be shown against such dismission". (§ 6328.) 

The Trial Judge Will Respect the Order. 

Another objection is that a Judge of the Supreme Court would 
do an idle thing to reinstate the injunction because the trial 
judge would promptly dissolve it. The answer is that the trial 
judge would respect this as he does all orders from the Appellate 
Court. He does that in reversals violating his solemn and ma- 
ture convictions involving law and fact. When one is mindful 
that a judge of the Supreme Court can act only when the trial 
judge has "dissolved" the injunction, the situation is clarified. 
The Judge of the Supreme Court does what the trial judge should 
have done. The power invoked is exactly that exercised in re- 
versing a final decree except that the former only disagrees as to 
an act of discretion while in the latter there is disputed the trial 
judge's knowledge of both the law and the facts. In exact 
words (§ 6320) he "reinstates the injunction dissolved" by the 
trial judge, believing that all matters should remain in statys quo 
until a trial can be had. 

Appellate Judge Acts for Trial Judge. 

The objection is made also that there is no orderly way of 
transmitting or putting into effect the order of the Judge of the 
Supreme Court. The answer to that may be found in § 6321. 
"Every order, awaiting an injunction, made under the two pre- 
ceding sections, (sic. when the trial judge dissolves the injunc- 
tion) shall be directed to the clerk of such court as has jurisdic- 
tion under § 6318 (sic. having Chancery jurisdiction) and the 
proceedings thereupon shall be as if the order had been made by 
such court, or the judge thereof" . 

It is manifest that the intent of the Legislature was that the 
Judge of the Supreme Court should, for the purpose and for the 
moment, act in the place and stead of the trial judge. "And the 
proceedings thereunder shall be as if the order had been made 
by such court (sic. trial court) or the judge thereof." 
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Delay Destroys Injunctive Protection. 
Promptness is the essence of injunctive relief. Delay is de- 
structive of its usefulness. The Legislature must be credited 
with that obvious conviction. It is persuasive that injunctions 
are still permitted without notice (§ 6317). The only limitation 
is the length of their life and that is left to the discretion of the 
Chancellor. The preparation of records is a tedious matter and 
requires time and, under all circumstances, must take their reg- 
ular turn in the Clerk's office. Between the signing of the decree 
of dissolution and the presentation of the completed record to the 
Supreme Court, even if there be no delay in that court, there is 
an interregnum crying aloud for consideration and which, it is 
respectfully suggested, is not consistent with the principles of 
equity and protection. The damage alleged in the original bill 
may be done with impunity and the eventual relief from the Ap- 
pellate Court may come too late. Is it more than fairness to the 
Legislature to believe it conscious of this great principle and 
these economic facts and that §§ 6320 and 6321 were intended 
to meet that obvious delinquency in court procedure? Any other 
interpretation would permit procedure to defeat its own purpose. 

Certain Appellate Duties' Compared. 
True it is that this construction of the statute involves a dis- 
agreeable duty, because of its promptness and direct nature. But 
is it much more so than reversing any other judgment of the trial 
court? This inspires the suggestion that the actual function of 
an Appellate Court is to review the actions of the trial courts, 
for the purpose of affirming or reversing them. Moreover, trial 
courts are put on notice that they may be reversed in meritorious 
cases, when members of the Appellate court themselves are not 
always of like minds. But trial courts may, like legislatures, 
sometimes pass on to another a responsibility and, they may be so 
human as to err. But most of them are God fearing men whose 
personal pride is subordinated to duty and who crave only that 
justice be done. With well ordered discipline they look with a 
splendid respect to their learned brethren who for the time and 
under the orderly operation of government, are their superiors 
in the complex official machine. Is it but justice to the Legisla- 
tors to believe that in their patriotism, if not experience, they 
were inspired by such sentiments, as well as the praiseworthy 
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desire to simplify the court procedure for an appeal on an ad- 
verse injunction order? 

Some Authorities Reviewed. 

The leading authority appears to be Neblett v. Shackleton, 
supra, where complainants elected to proceed on appeal instead 
of by motion under § 6320, no doubt being protected in the mean- 
time by agreement with opposing counsel. In the Supreme Court, 
defendant moved to dismiss the appeal on the ground that § 
3435a Code 1904 (§ 6320 Code 1919) was exclusive. That case 
merely held that an appeal will lie, in spite of § 6320 when the 
Court "dismissed the plaintiff's bill, awarded costs against him 
(the plaintiff) and in favor of defendants * * * as if no in- 
junction had been granted. It is suggested that the Court did 
not and could not nullify the wholesome procedure provided by 
§ 6320. 

The issue in the case of French v. Chapin Co., 118 Va. 117, 121 
(1915) was that "the decree (dissolving the injunction) was not 
appealable", but the proper and only remedy was that provided 
by § 6320 C. V. The Court in denying the contention said, that 
"the right of appeal from a final decree, or from a decree adjudi- 
cating the principles of the cause, is the same in cases for equi- 
table relief by injunction as in other equity cases." But it did 
not say that the remedy by appeal had become exclusive, which 
is the point. 

Mr. Barton's Views — The Cause Is Still Pending. 

Mr. R. T. Barton, in his work on Chancery Practice (Vol. 1, 
p. 2665 [1881]) takes the view that "where it is a pure bill of 
injunction, although the Court may dissolve the injunction in va- 
cation, it cannot then dismiss the bill, but this will be done at the 
next term; (Mullen v. Bayley, 21 G. 521 ; Hall v. McPherson, 3 
Bland 529) for, as when an injunction is dissolved, on the com- 
ing in of the answer, the plaintiff has still a right to reply to the 
answer, and continue his case as an original set for a hearing in 
chief : and if the Court of Chancery, without his consent, dismiss 
the bill at the same time that it dissolves the injunction, it is er- 
ror, for which that part of the decree will be reversed; (Blow 
v. Taylor, 4 H. & M. 159; Warren v. Lyne, 7 W. Va. 474) nor 
can costs be decreed at that time, the only proper order being to 
dissolve the injunction" (Barnett v. Spencer, 2 H. & M. 7). 
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Authorities Accepted Statute as Exclusive Remedy. 
There seems for a period of time to have been doubt of the 
right of appeal in the minds of respectable authority, except upon 
a pure bill of injunction. Mr. Barton (1 Barton's Chancery 
472) said: "In the absence of such a statute (sic. expressly au- 
thorizing an appeal) the authorities are conflicting as to the right 
of appeal from an order dissolving a preliminary or interlocu- 
tory injunction, and the weight of authority is said to be against 
it." (High Inj. § 91.) But the Neblett case upon establishing 
the right to appeal, did not claim tliat remedy as exclusive, which 
is the point at issue. One will not be unmindful that while a 
court can construe a new statute as not having done away with 
an old one, nevertheless it cannot ignore the later statute. It is 
respectfully suggested that the Court announced two remedies, 
viz., an appeal on a certified record; or the presentation of the 
original record to a Judge of the Supreme Court of Appeals, 
which is our contention briefly expressed. 

There Are Economic Reasons. 
A due respect for the dire need of a prompt and economical 
administration of justice cries aloud for the preservation and ex- 
tension of the useful life of § 6320 C. V. It is the means of the 
saving of thousands of dollars to litigants and months of sus- 
pense to business men. 

It Has .an English Prototype. 
Section 6320 finds its prototype in English appellate procedure. 
"Appeals" from the Kings Bench Division have been abolished 
and a "rehearing" on the original papers in the Court of Appeals 
has been substituted therefor. The saving in time, suspense and 
printing is enormous and appeals to a practical mind, craving a 
final decision and tolerating pleadings and procedure, as a nec- 
essary means to an end, and only as necessary. It is pardonable 
to point out that England adopted this excellent practice long 
after it had been in vogue in Virginia, as to injunctions (sic. 
Willes Chitty's Red Book of Procedure 1921, p. 962, Order 
LVIII, R-l). So one must be forgiven for pleading for its life, 
its renewed vigor and constant, even exclusive use. 

Thomas W. Shelton. 
Norfolk, Va. 



